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Question 1 

John is a 25 year old law student and has suffered from chronic reflux for more than 10 
years. He experiences severe pain after each meal and when he lies flat in bed. He 
consulted Dr X, an upper gastrointestinal surgeon, who recommended a surgical procedure 
to alleviate his symptoms since previous conservative medical treatment failed to counteract 
his symptoms. John wasn't particularly anxious about the surgery but did ask Dr X about the 
complications and side effects of the surgery. Dr X told John the surgery had a success rate 
of 95% and the complications are ‘the usual ones for keyhole surgery these days. The 
benefit of keyhole surgery is that you will hardly notice any scarring afterwards.’ Before Dr X 
continues further, John interrupted and said to Dr X ‘my pain is so bad that I'll have the 
surgery anyway.’ 


The surgery was more technically difficult than Dr X had first thought. An hour into the 
surgery Dr X decided that the keyhole surgery was no longer possible to perform and 
changed the procedure to become open surgery instead. When John woke up from the 
surgery, he noticed there was an unsightly 15 cm long scar on his abdomen. John also had 
a slow recovery in hospital. John consulted many expert surgical doctors who all were of the 
opinion that the scar will be permanent but agreed that Dr X made the right recommendation 
for John to have surgery and Dr X’s decision during the surgery was appropriate. John 
believes Dr X should have told him about the possibility he could end up with such a large 
scar. 


Another one of Dr X’s patients, Mary, a 24 year old young opera singer, also suffered from 
chronic reflux. She was very anxious about the complications of the proposed surgery, and 
specifically asked whether there was any possibility that her voice would be affected by the 
surgery. Unfortunately, during the operation, Mary’s oesophagus was perforated and a 
subsequent infection damaged her laryngeal nerve. As a consequence, she has a hoarse 
voice and had to abandon her career as an opera singer. After the surgery, Dr X said he did 
not tell Mary about this complication as the risk was only about 1 in 10,000. Mary said she 
would not have agreed to the surgery if she had known about this possible complication. 


Please advise the parties of their rights and liabilities in tort. Please do not discuss a 
possible trespass to the person action in relation to John’s action against Dr X. 


Question 2 


Michael was involved in a motor vehicle accident 20 years ago. As a result of this accident 
Michael suffered permanent blindness in his left eye. Two years ago, Michael was employed 
by the manufacturing company XYZ Pty Ltd. Both parties agree Michael was an employee of 


XYZ Pty Ltd. 
Question 2 continued on page 3 
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The company has a mandatory policy requiring all staff to wear safety goggles at work. Most 
employees choose not to wear the safety goggles as the eyewear is not kept in a reasonable 
state of repair. The company is aware that many of their staff are non-compliant in terms of 
wearing the goggles. XYZ Pty Ltd thought about the possibility of getting new goggles for 
workers last year, but did not proceed with the proposal as the company was not making a 
healthy profit. Last week whilst at work, Michael was injured when a piece of metal 
penetrated his right eye (the good eye). As a result, Michael is now totally blind in both eyes. 
Another employee suffered a permanent penetrating eye injury last year, but chose not to 
make a formal complaint as she was concerned she would lose her job. 


Michael’s neighbour John works for a new food delivery service called Dinner-Xpress. 
Dinner-Xpress is a newly established business that allows residents of Farmidale to order 
food from local restaurants which otherwise do not home deliver. The business employs 30 
bicycle couriers who work in the evenings. When a customer orders food via a mobile phone 
app, the courier receives a message on their smart phone. The courier will then go to the 
restaurant to pick up the food and deliver it to the customer/s. The couriers are required to 
provide and maintain their own bicycles, smart phone, and street directories. Dinner-Xpress 
provides the uniform. The couriers are paid a prescribed rate for the number of successful 
deliveries they make, rather than an hourly wage. Further, the couriers are not allowed to 
work for other competitor companies who offer a similar service. John commenced working 
as a bicycle courier for Dinner-Xpress two months ago. Last Friday night, whilst John was 
delivering an order to a customer’s home, he ran through a red traffic light and hit Peter who 
was also riding a bicycle. Peter broke his left ankle. 


Please advise the parties of their rights and liabilities in tort. 


Question 3 

Lots of Fun Unlimited operates a circus in Farmidale, NSW which attracts families on 
weekends and school holidays. A week before Christmas 2016, a severe thunder storm hit 
the town. It was described by the local newspaper as ‘the worst and most destructive storm 
in years.’ The tent was hit by lightning, causing the power in the tent to short-circuit and go 
out. In darkness, the crowd panicked and tried to find an exit. The stand-by generator was 
not in operation, as it was being serviced. 


Surprisingly the only person who was seriously injured was Bob. Bob went to the circus to 
celebrate his birthday with his two kids who were uninjured. Bob sustained severe internal 
injuries and was required to stay in hospital for one month. Lots of Fun Unlimited’s insurer 
denied Bob’s claim on the basis that neither the injuries nor the manner in which they 
occurred were foreseeable and were therefore not within the scope of liability. 


Question 3 continued on page 4 
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In the 35 years that Lots of Fun Unlimited have been operating, the electricity has never 
gone out during a performance. To make matters worse, Bob is a helicopter pilot who works 
for High-Fly Sightseeing who offer scenic flights to local and interstate visitors. Bob is the 
only qualified helicopter pilot currently working at High-Fly Sightseeing. Whilst Bob was 
recovering in hospital, High-Fly Sightseeing tried hard to get someone to replace him, but 
they were unsuccessful. High-Fly Sightseeing knew before Bob’s accident that it would be 
extremely difficult to find a helicopter pilot who would be willing to work in a country area. 
Previously when Bob took annual leave the company would shut down its operations. Bob 
always took leave during the low season so his absence would have minimal financial 
impact on High-Fly Sightseeing. As Bob was on sick leave during late December 2016 and 
part of January 2017, High-Fly Sightseeing was unable to operate any scenic flights for one 
month during the popular Christmas and New Year period. This resulted in a loss of earnings 
of $20,000 for High-Fly Sightseeing, based on the financial records from previous years. 


Please advise the parties of their rights and liabilities in tort. 
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